U.S. Department of Labor Office of Administrative Law Judges
800 K Street, NW, Suite 400-N
Washington, DC 20001-8002

(202) 693-7500
(202) 693-7365 (FAX)

I ssue date: 31Jan2002

In the Metter of

LEONARD L. CLAY
Clament CaseNo.: 2000-LHC-2505

V. OWCPNo.: 06-177323

STEVENS SHIPPING & TERMINAL CO.

Employer,
and

ABERCROMBIE, SSMMONS, GILLETTE
I nsurer,

and

DIRECTOR, OFFICE OF WORKERS
COMPENSATION PROGRAMS

Party-in-Interest.
APPEARANCES: Mr. Paul E. Gibson, Attorney
For the Claimant
Ms. Mary N. Morgan, Attorney
For the Employer/Carrier
BEFORE: Richard T. Stansdll-Gamm
Adminigrative Law Judge

DECISION AND ORDER

Thiscaseinvolvesadam filed by Mr. Leonard Clay for benefitsunder the Longshore and Harbor
Workers Compensation Act, 33 U.S.C. 88901 - 950, asamended (“the Act”) due to an ankle injury he
suffered on August 28, 1998, while working as atruck driver for Stevens Shipping & Termina Company
(“Stevens’) in Charleston, South Carolina.

On June 13, 2000, the Didrict Director forwarded to the Office of Adminigirative Law Judges a
pre-hearing statement filed by the clamant’s counsdl. Pursuant to an Amended Notice of Hearing, dated
September 15, 2000 (ALJ 1), | conducted a hearing onNovember 29, 2000 attended by Mr. Clay, Mr.



Gibsonand Ms. Morgan. My decison in this caseis based on the testimony presented at the hearing and
al the documents admitted into evidence: CX 1to CX 8, and EX 1to EX 81

ISSUES

1. Whether Section 8 (c) (2) (loss of leg) or Section 8 () (4) (loss of foot) is the appropriate
schedule provison for apartidly disabling ankle injury.

2. Extent of disshility.

3. Whether special payments should be included in caculating the average weekly wage for
compensation for a scheduled injury.

SUMMARY OF EVIDENCE

While | have read and considered dl the evidence presented, | will only summarize below the
information potentidly relevant in addressing the issuesin this case.

Sworn Testimony

Mr. Leonard L. Clay
(TR, pages 20 to 39)

[Direct Examination] Mr. Leonard L. Clay is52 years old, and has worked as alongshoremanfor
roughly 15 years. Prior to his injury, Mr. Clay had never had any ankle problems. On August 28, 1998,
while lashing down some cargo chains, Mr. Clayinjuredhisright ankle. When chainsholding alarge, heavy
equipment pangave way, Mr. Clay fell forward, bounced off aco-worker, thenfdl backward, twising his
leg and right ankle. Mr. Clay reported his injury and was sent to Work Site Partners for treatment.

After about two weeks, Work Site Partners referred Mr. Clayto Dr. Lowery. Bang familiar with
Dr. Lowery , Mr. Clay encouraged the Work Site Partners' referral. Dr. Lowery x-rayed Mr. Clay’s
ankle, then placed the ankle in a cast for roughly six weeks. After the cast was removed, Mr. Clay went
to physica therapy.

Mr. Clay returned to work onNovember 9, 1998. He experienced persistent pain and continued
trestment with Dr. Lowery. Eventudly, Dr. Lowery performed surgery onMr. Clay’ sankle in June, 1999.
Mr. Clay was a ready receiving temporary total benefitsfor a different shoulder injury, sohe did not request
any further benefitsfor the surgery. After the surgery, Dr. Lowery considered Mr. Clay’s ankle hedled.

L The followi ng notations appear in this decision to identify specific evidence and other documents: ALJ -
Administrative Law Judge exhibit, TR - Transcript of hearing, CX - Claimant’s exhibit and EX - Employer’s exhibit.
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However, Mr. Clay could aso expect long term pain. Mr. Clay has not returned to work, due to his
shoulder injury.

Mr. Clay’s ankle caused him problems when he would drive trucks. He experienced pain when
he pressed down on the pedds, and had to shift himsdlf so that he could drive withhisleft foot. His ankle
burns when he walks too far. He does not take any prescription drugs, but takes over the counter pain
medication, or the pain medicine prescribed for other injuries. The injury would present some difficulty for
his working on the waterfront, because he must shift hisweight off hisinjured ankle.

[Cross-Examination] Having previoudy seen Dr. Lowery for atoe injury, Mr. Clay indicated his
preferencefor Dr. Lowery. Mr. Clay never requested another doctor. Dr. Lowery iscurrently treating Mr.
Clay for another accident. When Dr. Lowery dlowed Mr. Clay to return to work, he stated that Mr. Clay
would continue to have pain.

The biggest problemthat Mr. Clay has had with his ankle has beenswdling and pain. Earlier, Mr.
Clay had some problems with the ankle giving way, but physica therapy has stopped that. Since Dr.
Lowery had released Mr. Clay to return to work, there has not been any problem with the ankle giving
way. When he was cleared to return, Mr. Clay worked urtil February 1999, when he injured his shoul der.
Mr. Clay had surgery on his ankle when he was out of work for another injury.

Mr. Clay again returned to hisregular duties in January of 2000, and worked until he injured his
back and Ieft knee at work in August, 2000. Dr. Lowery has treated Mr. Clay for his August, 2000 knee
injury. When Mr. Clay returned to work, he continued to have ankle pain. Mr. Clay stated that he il
experiences incidents where he feds as if he has dipped or mis-stepped. When asked about his prior
deposition testimony that his ankle had not givenway inthe past, Mr. Clay stated that his earlier testimony
was accurate. He currently experiencespainand sweling, whichisworse after extended use. Mr. Clay had
aready worked over 700 hours for the year 2000 before he was injured.

[Re-Direct Examination] Mr. Clay was examined by Dr. Jonesfor a second opinion on his ankle.
He paid for the examination himsdf.

Documentary Evidence

Medical Records of Work Site Partners
(CX1)

Mr. Clay visted Work Site Partners from August 28, 1998 until September 2, 1998. His right
ankle was swollenand the swdling extended two inches above the ankle. The diagnoss wasankle sprain.
During this period, he was unable to wak on hisright leg and used crutches. He experienced sweling in
the medid and laterd aspects of hisankle,



Medica Records of Dr. Robert B. W. Lowery
(CX2,CX 4,EX 6,andEX 7)

Therecord contains Dr. Lowery’ soffice notesfromhis treetment of Mr. Clay fromSeptember 14,
1998 to November 5, 1999.

September 14, 1998 - In the initid examination, Dr. Lowery, a board certified orthopaedic
surgeon, obtained informationabout Mr. Clay’ saccident induding his comment thet he felt apop or break
inhisankle. Dr. Lowery observed swelling over the lateral aspect of right ankle. The entire |lateral Sde of
the ankle was tender, with maximum tenderness at the syndesmosisin the interior talofibular region. Mr.
Clay dso had moderate tenderness over the Snustars and midfoot, aswdl asminimd tenderness over the
media side. Dr. Lowery took x-rays, whichdid not reveal any sgnificant bony abnormdities. Dr. Lowery’s
impressionwas asyndesmosis? injury or ankle sprain. To promote heding and alow Mr. Clay to function,
Dr. Lowery placed the ankle in awalking cast for three weeks.

October 5, 1998 - Mr. Clay continued to experience pain and difficulty waking after the cast
removd. Hedill had tendernessover theanterior syndesmosisand digtd fibula; but therewasno sgnificant
media tenderness. X-rays did not show any dgns of a fracture. Dr. Lowery prescribed three weeks of

physica therapy.

October 26, 1998 - Mr. Clay finished physica therapy, but he needed to continue with
dorsflexion. He dill experienced edema and pain, mainly over the media maleolus and taonavicular joint.
The examination reveded tenderness over the anterior taofibular and tibiotalar ligaments, withsome mild
edema. Dorsflexionis gpproximatdly five degrees. Dr. Lowery recommended that Mr. Clay continue with
physical thergpy for two more weeks, and then return to full duty.

November 23, 1998 - Mr. Clay displayed good range of motion and mild tenderness. He had
returned to regular duty.

February 19, 1999 - Mr. Clay was able to perform his duties at work but still experienced
discomfort. He was not taking anti-inflammatory medicine to ease his pain. Mr. Clay continued to have
tenderness over the digtd fibulaand talonavicular area, as well as decreased range of mation, particularly
ondordgflexion. Dr. Lowery ordered athree phase bone scan, and gave him a prescription for Naprosyn.

March 4, 1999 - The bone scanby Dr. Wed ey Henry showed an abnormal soft tissue uptakein
the right ankle, primarily in the medid mdleolus. The patternwas not suggestive of osteomydlitis. Instead,
the results may be attributable to mild hyperemia associated with the heding injury.

A type of fibrousjoint in which the intervening fibrous connective tissue forms aligament. DORLAND’S
ILLUSTRATED M EDICAL DICTIONARY 1623 (28th ed. 1994).
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March 19, 1999 - Mr. Clay continued to have pain on the medid aspect of his ankle. The bone
scan reveal ed uptake onmedid side. On examination, therewas no sgnificant sweling, but pain continued
on the medid sde in the medid mdleolus. Dr. Lowery’s impresson was a possible posterior tib tendon
injury and media ankle pain. He ordered an MRI scan of Mr. Clay’s ankle. A recent shoulder injury
would delay treatment because he would be required to be on crutches.

March 26, 1999 - The MRI report by Dr. Catherine Johnson showed the absence of marrow
sgnd abnormdity. Specificdly, there was no anormdity in the medid maleolus to account for the
increased radiotracer uptake inthe bone scan. The latera peroned, medid flexor, and the posterior tibidis
tendons weredl intact. There was no evidence of signd aonormality within the fibers of the posterior tibidis
tendon, or edemato suggest tendinitis or tenosynovitis. She concluded the study showed anorma ankle.

April 16, 1999 - Althoughthe MRI did not reveal anything Sgnificant. Mr. Clay continued to have
swelling over the medid ankle. Dr. Lowery suspected possible ankle synovitis?® noting the bone scan was
“hot” onthisside. Dr. Lowery prescribed an ankle injection. If the injectiondid not help, arthroscopy was
probably the next approach.

May 21, 1999 - The ankle injection did not provide any sgnificant improvement. Mr. Clay
continued to have pain and tenderness aong the anterior ankle region. Dr. Lowery believed that Mr. Clay
probably had synovitis. Dr. Lowery discussed with Mr. Clay the options of either accepting his ankle as
itis, or going forward witharthroscopy. After discussng therisks, Mr. Clay wanted to try the arthroscopy.

June 30, 1999 - Dr. Lowery performed arthroscopic surgery and confirmed synovitis of the ankle,
with meniscoid lesion/adhesion. Mr. Clay had good articular cartilage throughout the ankle. Dr. Lowery
found mild synovid changes medidly, but distinct synovia changes on the anterolaterd gutter withalarge
thick fibrotic adhesion from the anterior aspect of the tibia to the dorsal anterior aspect of the talus. A
synovectomy was performed, and the adheson/meniscd lesion was resected and shaven down. A mild
synovectomy was performed anteriorly and anteromedialy. There was no additiona pathology found in
ather the medid laterd gutters or medid sde.

July 7,1999 - After the arthroscopic surgery, Mr. Clay continued to have some pain in hisankle,
aong withappropriate tenderness over the anterior aspect. At the sametime, therewas minimd sweling.
Dr. Lowery placed Mr. Clay on light duty with the intention of returning him to full duty in a month.

August 11, 1999 - Mr. Clay experienced tinglinginhisfoot fromtime to time, but the preoperative
pain had been completely resolved. He had good range of motion and mild tenderness to papation. Dr.
Lowery released Mr. Clay to full duty.

3Inflammation of the synovia (fluid sac surrounding ajoint) membrane. DORLAND’S ILLUSTRATED M EDICAL
DICTIONARY 1645 (28th ed. 1994).

-5-



November 5, 1999 - Mr. Clay reported intermittent pain in his ankle severa times aweek, and
some swelling. His ankle had good motionand good strength, with mild tenderness anteriorly and anterior
laterdly. Dr. Lowery agrees with Mr. Clay that heisasgood as he isgoing to get. Mr. Clay hasreached
maximum medica improvement. Dr. Lowery assigned a 3% imparment to the lower extremity.

April 17,2000 - Dr. Lowery reviewed Dr. Jones' examinationand his 10% whole body disability
rating of Mr. Clay. Dr. Lowery noted the abosence of any distinct ligamentous laxity. So, the impairment
rating of 3% to the lower extremity was based on Table 62 on page 83, noting mild arthritis and synovitis
of the ankle which was “fairly mild and equated primarily to only pain.”

Deposition of Dr. Robert B. W. Lowery
(EX 6)

InaNovember 20, 2000 deposition, Dr. Lowery provided further informationabout his treatment
of Mr. Clay. Withregardtothe August 28, 1998 injury, Dr. Lowery firg examined Mr. Clay on September
14, 1998. During hisfirst exam, Mr. Clay was tender over the syndesmosis. The syndesmosisis the part
of the ankle where the tibia and fibula come together proxima to the ankle, and the strong ligaments which
tie the bones together. He x-rayed the leg and ankle, to be sure therewas no fibula break. Dr. Lowery did
not detect any indability. Hisinitia impresson was asyndesmogsinjury and an ankle sprain. Dr. Lowery
placed Mr. Clay in awalking cagt, to dlow the ligaments to heal while dlowing Mr. Clay to get off his
crutches and become more mobile.

When Mr. Clay returned, till complaining of trouble waking, Dr. Lowery x-rayed the leg again
and found no fractures. He sent Mr. Clay to physicd thergpy. Mr. Clay continued to experience swelling,
both medialy and laterdly in the ankle joint, during physica thergpy.

Mr. Clay was dlowed to return to full duty around November 16, 1998. He remained under Dr.
Lowery’s care, and had not reached maximum medica improvement. Mr. Clay continued to complain of
pan in the dista most aspect of the syndesmos's, where the tibia, fibula, talus and ca caneus meet. When
Mr. Clay was4till having these problemsin February, 1999, Dr. Lowery sent him for a phase 3 bone scan
in March, 1999. The bone scan revedled a dight increased uptake onthe medid side of the ankle, but not
the latera side where Mr. Clay experienced hispain. The uptake refersto an increase in bone turnover,
and canindicatearthritic changes, aheding fracture, or infection. Dr. Lowery felt that this uptake was due
to arthritis, but noted that it was on the opposite side of the ankle from Mr. Clay’ s symptoms.

Dr. Lowery next sent Mr. Clay for an MRI, which did not produce any sgnificant results. Dr.
Lowery felt that Mr. Clay was experiencing only inflamed tissue in the form of ameniscoid lesion, atear
of the anterior ligament which rubs againg the talus and causes pain and sweling. Such a tear does not
usudly show up on MRIs. Dr. Lowery gave Mr. Clay acortizone injectionin his ankle, but it did not give
him long term rdlief. Mr. Clay had not complained of any laxity in hisankle,



Because the cortizone injection did not provide long term relief, Dr. Lowery decided to perform
arthroscopic surgery on the ankle to remove any synovitis or irritated areas. The surgery was performed
on June 3, 1999 to clean up the ankle and removed irritated areas. Dr. Lowery found some scar tissue,
gynovitis, and a bit of arthritis but nothing unexpected. Mr. Clay did fair after the surgery, but il
experienced pain, tenderness and swelling of the ankle.

Dr. Lowery dlowed Mr. Clay toreturnto full duty on August 11, 1999. Dr. Lowery placed Mr.
Clay a maximum medica improvement on November 5, 1999. Dr. Lowery hasnot seenMr. Clay for his
ankle since that date, but has seen him for other injuries.

Dr. Lowery assigned animpairment rating of three percent to the lower right extremity, based on
Table 62 on page 83 of the AMA Guiddines for Impairment, Fourth Edition, Revised. Thistable relates
to arthritis and is based on radiographic findings. A drict application of the guidelines would require a
finding of a zero percent impairment. However, Dr. Lowery followed his surgica findings of arthritis in
assessingathree percent impairment. Orthopedic surgeons have some leeway inassgning ratingsthat differ
from the AMA Guiddines.

Dr. Lowery reviewed the independent medical evauaionof Dr. Jones. Dr. Jones used the AMA
table for ingabilityinMr. Clay’ sankle. Dr. Lowery disagreeswiththat finding, because he never found any
ingability in the ankle. If Mr. Clay had ankle ingtability then he would have expected to see symptoms of
the ankle gving way. Throughout his trestment of Mr. Clay, Dr. Lowery did not observe any such
symptoms.

Dr. Lowery is optimigtic about Mr. Clay’ sankle. He may experience some soreness, particularly
incold wegther. Mr. Clay’ sarthritisis not progressive, and barring further injury thereis no need for further
treetment. Mr. Clay should have agood ankle for the long term.

Dr. Lowery has never had any specidized training in evauation of permanent imparments. Dr.
Jones findings are based on pain primarily inthe medid aspect of the ankle. However, Dr. Lowery found
the pain to be mostly in the anterior and laterd aspects and due to inflanmationrather thanligaments. Dir.
Lowery characterized the pain as synovitis pain.  Synovitis is an inflamation of the synovid line, and is
different from arthritis. During the ankle surgery, Dr. Lowery found mainly synovitis and only “a little bit
of arthritis”

Dr. Lowery extrapolated down from the lowest value on the impairment table to reach a 3 %
impairment to the leg. This would equate to an impairment of 5% to the foot.



Report of Dr. Gregory Jones
(CX3,CX5andEX 7)

On January 25, 2000, Dr. Gregory Jones, board certified inphysicd medicine and rehabilitation,
reviewed the medical records from Work Site Partners and Dr. Lowery, examined Mr. Clay, evaluated
ankle x-rays, and devel oped a second opinion concerning Mr. Clay’ sankle injury. Mr. Clay’ scomplaints
were perdgstent right ankle pain and subjective weakness inthe ankle. Upon examination, Dr. Jones noted
Mr. Clay was5' 10" and weighed 290 pounds. There was marked tenderness over the medid mdleolar
regionand anterior talofibular tendon region. Bilatera ankle edemawasfound. Therewereno definiterange
of motion deficits, but Mr. Clay experienced sgnificant pain on plantar flexion and dorsiflexion past 20
degrees. There was a 10 degree range of motion deficit for inverson, and a5 degree deficit for everson.
Dr. Jones specificaly observed, “no proxima legor thighsymptoms, nolowback paincomplaintsfollowing
injury 8/28/98." The x-rays showed media maleolar degenerative changes of amild nature, aswell asa
small cacaneus spur on the plantar aspect.

Dr. Jones agreed with Dr. Lowery that Mr. Clay can return to his usud duties without any specific
restrictions. While there was no ligamentous ingtability noted, there is amoderate imparment, whichcould
possibly be due to a neurologic compromise. Dr. Jones concluded Mr. Clay suffers a likely moderate
imparment to the ankle due to ligamentous pain asfound ondinicad examination, leading to a corresponding
impairment of 4% to the whole person, 10 % to the lower extremity, and 14% to the foot. Dr. Jones aso
recommended an EMG to assess the possibility of anerveimparment. Mr. Clay hasreached maximum
medica improvemen.

OnFebruary 17, 2000, Dr. Jones conducted aneectromyogram. The bilaterd peroneal and tibid
motor nerve studies revealed dow amplitudes and borderline low conduction velocities. The F-responses
for these nerves were within normal limits, but on the border of prolongation. All other testswere normd.
The EMG did not reved any evidence of definitive peripheral compressive neuropathy. At the sametime,
Dr. Jonesbelieved there was some evidence of generdized sensory motor polyneuropathy of anunknown
origin. Consequently, Dr. Jones would not add any additiona impairment for nerve deficit. Findly, Dr.
Jonesre-affirmed hisdisability ratingsfor Mr. Clay. Dr. Jones agreed with Dr. Lowerythat Mr. Clay had
reached MMI onNovember 5, 1999 and was capabl e of performing his usud activitieswithout restrictions.

Waterfront Employers Hours Display
(EX'8)

The hoursdisplay lisgsthe number of hoursthat Mr. Clay has worked inlongshore employment by
year. It shows that Mr. Clay has worked greater than 700 hours in 1980-1983, 1995-1998, and 2000.
In 1999 he was given credit for over 800 hours of workers' compensation time. Mr. Clay did not work
any longshore hours from 1984 to 1987, and from 1988 to 1994.



FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the hearing, the parties stipulated to the following facts. @) the date of injuryis August 28, 1998;
b) on that day Mr. Clay injured hisright ankle; ¢) at the time of the accident, an employer and employee
relationship existed between Mr. Clay and Stevens Shipping & Termina Company; d) the injury arose out
of, and during, the course of this employment; €) dl notices in this case were timdy; and, f) Mr. Clay
reached maximum medical improvement on November 5, 1999 (TR, pages 14 to 16).*

Mr. Clay’s Disability

Under the Act, a longshoreman'’s indbility to work due to a work-related injury is addressed in
terms of the nature of the disability (permanent or temporary) and the extent of the disability (tota or
partia). Since Mr. Clay is seeking compensation for a work-related disability, he has the burden of
proving, through the preponderance of the evidence, both the nature and extent of disability. Trask v.
Lockheed Shipbuilding Construction Co., 17 BRBS 56, 59 (1985).

Nature of Disability

The nature of a disgbility, permanent or temporary, istypicaly defined by the date of maximum
medica improvement (“MMI1”). Trask, 17 BRBS at 60. A damant reachesMMI whentheinjuriesfrom
the work-related accident have stabilized and no further improvement is anticipated. Thompson v.
QuintonEnterprise, Ltd., 14 BRBS 395, 401 (1981) and Dixon v. Cooper Stevedoring Co., 18 BRBS
25, 32 (1986). Any disability suffered by a clamant prior to MMI is conddered temporary in nature.
Berkstresser v. Washington Metropolitan Area Transit Authority, 16 BRBS 231 (1984). If adamant
has any resdud disability after reaching MM, then the nature of the disability is permanent. Snclair v.
United Food & Commercial Workers, 13 BRBS 148 (1979).

Based on the evidence in the record, the parties’ stipulations, and the presumption under Section
20 (a) of the Act,®> Mr. Clay suffered a work-related injury to hisright ankle on August 28, 1998. Over
the course of nearly a year, Mr. Clay underwent conservative therapy for hisankle pain.  Then, in June

*The parties also agreed that the average weekly wage in this case, without inclusion of special pay for
vacation/ holiday and container royalties was $1,013.28, with a corresponding compensation rate of $675.52. The
average weekly wage with the special pay items was $1,445.39 and a corresponding compensation rate of $835.74
(the maximum allowable compensation at thetime). TR, pages 6 and 38.

51f aclaimant establishes the existence of an injury and the occurrence of awork-related accident that could
have caused the injury, then the courts and Benefit Review Board have interpreted Section 20 (a) of the Act, 33
U.S.C. § 920 (a), to invoke a presumption on behalf of a claimant that, absent substantial evidence to the contrary,
the injury was caused by the work-related accident. In Mr. Clay’s case, the evidence demonstrates that Mr. Clay
suffered an accident at work when loosened cargo chains caused him to fall and twist his ankle on August 28, 1998
and he had aright ankleinjury.
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1999, Mr. Clay underwent arthroscopic surgery on his ankle. Eventualy Dr. Lowery concluded no
additiond trestments would improve his stuation. The parties have stipulated, and both Dr. Lowery and
Dr. Jones agree, that Mr. Clay reached MMI on November 5, 1999. Consequently, | find the nature of
any disability Mr. Clay may havein regardsto his right ankle injury semming from the August 28, 1999
work-related accident is permanent.

Extent of Disability

The extent of disability relatesto the impact of an injury on an employee' s wage earning capecity.
If aninjured employeeisunable to returnto any work, then the extent of hisdisgbilityistotal. Onthe other
hand, if an injured employee retains the capability to earn a wage through work, then the extent of his
disability is only partid. Following trestment, surgery, and therapy rehabilitation, Mr. Clay returned to
work and dill earns an income as alongshoreman. Consequently, the extent of the disability associated
with hisright ankle injury is partid.

Permanent Partial Disability Compensation

Since Mr. Clay has suffered apermanent, partia disability due to his August 28, 1998 right ankle
injury, his disability compensationis established under the Act by the provisions of Section8 (c), 33 U.S.C.
8908 (c). The Supreme Court of the United Statesin Potomac Elect. Power Co. v. Director, OWCP,
449 U.S. 268, 269 (1980) observed that in this section, the Act provides compensation for permanent
partid disability in two ways.

Firg, if the injury is of a kind specificdly identified in the schedule sat forth in 88
8(c)(1)-(20) of the Act, 33 U.S.C. 88 908(c)(1)-(20), the injured employeeisentitled to
receive two thirds of his average weekly wagesfor agpecific number of weeks, regardless
of whether his earning capacity has actudly been impaired. Second, in dl other cases, §
8(c)(21), 33 U.S.C.8 908(c)(21), authorizes compensation equal to two-thirds of the
difference between the employee's preinjury average weekly wages and his postinjury
wage-earning capacity, during the period of disability.

Although the first 17 subparagraphs address the total 1oss of a specified limb, an eye or hearing,
Section 8(c) (19) provides that partia loss of use of alimb is compensated as a proportiond loss of use
of the limb. The Benefit Review Board (“BRB” or “Board”) and the courts apply the proportionaity
principle set out by Section 8 (c) (19) for apartia loss of use by indicating the compensation runs for the
proportionate number of weeks attributable to the loss of the member at the full compensationrate of two-
thirds of the average weekly wage. Nash v. Srachan Shipping co., 15 BRBS 386, 391 (1983), aff'd
in relevant part but rev’' d on other grounds, 760 F.2d 569 (5th Cir. 1985), aff'd on recon en banc.

Under this schedule of compensation, the injured employee is automaticaly entitled to a certain levd of
compensation as aresult of hisinjury and no proof of actua wage-earning capacity is required to receive
the specified compensation. See Travelersins. Co., 225 F.2d 137 (2d Cir.) cert. denied 350 U.S. 913
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(1955). Asaresult, the adjudication of a permanent partiad disability under the schedule is based solely
on physica factors. Bachich v. Seatrain Terminals, 9 BRBS 184, 187 (1978). In determining the
appropriate degree (or proportionate) loss of use in a permanent disability compensation case, the BRB
in Peterson v. Washington Metro. Area Transit Auth. 13 BRBS 891, 897 (1981), stated an
adminigrative law judge is “is not bound by any particular formula when determining the degree of
permanent partia disability and that it is within his discretion to assess a degree of disability different from
the ratings found by the physiciansif that degree is reasonable.”

Because Mr. Clay’s permanent partid disability involves his right ankle, the computation of the
appropriate compensation involves three components. Firgt, since the schedule does not specificdly list
ankleinjury, I must determine the appropriate subparagraph within the schedule to gpply. Second, | must
fix the degree of Mr. Clay’s permanent partia disability dueto his right ankle injury. And, third, | must
determine and then gpply an average weekly wage. Each of these factors has generated an issue in this
case.

Issue No. 1 - Appropriate Schedule Subparagraph

According to Section 8 (c) (4), the compensation for the loss of afoot runs 205 weeks. While,
under Section 8 () (2), the duration of compensationfor alost leg runs much longer at 288 weeks. Just
based onthesetiming provisons, I'd expect aclamant to argue an ankle injury involves the loss of useof
aleg;, whereas, the employer, who isrespong ble for the compensation, would favor afinding that the ankle
involves the foot. However, in Mr. Clay’s case, the parties have taken the opposite positions. Mr. Clay
believes his ankle disability relatesto hisright foot. Stevensdisagreesand mantainstheankleinjury affects
Mr. Clay’sleg. Thisodd juxtaposition becomes understandable considering that both Dr. Lowery and Dr.
Jones gave a higher disability rating for the right foot than the right leg.®

Turning to the parties respective rationales, Mr. Clay’s pointsout that the Board has consstently
treated an ankle injury as an injury to the foot. To the contrary, Stevens suggests that more recent
decigons, in the formof two adminidrative law judge determinations, have adjudicated an ankle injury as
part of the leg due to its adverse impact on the leg. Stevens aso observesthat Dr. Lowery, Mr. Clay’s
tregting physcian, clearly consdered the ankle injury as part of the leg for impairment purposes.

In resolving this issue, | firg find Dr. Lowery’s medica opinion has little bearing on this lega
determination. Although a highly qualified orthopaedic surgeon, Dr. Lowery has no gpparent expertise,
or even familiarity, with Section 8 (¢) of the Act. Ingteed, | will turn to judicid authorities for guidance on
the appropriate application of the compensation schedul€' s subparagraphs.

®pr. Lowery determined Mr. Clay had a 3% disability to his leg which equated to a 5% rating for the right
foot. Dr. Jones' percentages were 10% for the leg and 14% for the foot.
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In that regard, | have considered both administrative law judge decisons’ presented by Stevens.
However, with al due deference to my judicid colleagues, | find more precedentia vaue in the opinions
of the gppellate judges on the BRB and Circuit Courts of Apped for the United States. When ankle
injurieshave been involved in cases before the BRB and the Circuit Courts, thoseinjurieshave treated as
aninjury to thefoot. See, e.g. Cottonv. Army & Air Force Exchange Svcs., 34 BRBS 88 (2000); Frye
v. Potomac Electric Power Co., 21 BRBS 194 (1988); Geider v. Continental Grain Co., 20 BRBS
35, 37 (1987); ITO Corp. of Baltimore v. Green, 185 F.3d 239 ( 4th Cir. 1999).

Another portion of the schedule, rdaing to amputation of the leg, Section 8 (c) (15) provides
further support for considering an ankle injury as an injury to the foot. By enacting Section, 8 (c) (15),
Congress decided the amputation of aleg below the knee (which obvioudy includes the loss of the ankle)
isconsidered to be the equivaent to the loss of afoot; whereas, amputation above the knee represents|oss
of theleg.® Then, by analogy, aninjury to the ankle, an areabelow the kneg, isaninjury to the foot rather
than the leg..

Inlight of both the appel late court trestment of an ankle injury and the related provisions of Section
8 (¢) (15), | consder that the more appropriate schedule subparagraphis Section 8 (¢) (4). | specificdly
find that Mr. Clay’ s permanent partial imparment to hisright ankle is compensable under Section8 (€) (4)
asapatid loss of use of hisright foot.

Issue No. 2 - Degree of Disability

The second requisite factor for the adjudication of Mr. Clay’s permanent partid disability
compensation is the degree of disability associated with hisright ankle and correspondingly his right foot.
This dispute concerning degree of disability arises because the two physicians who evduated Mr. Clay’s
ankle reached different conclusions. Based onhis 3% disability rating for Mr. Clay’s lower extremity, Dr.
Lowery opined he suffered a 5% imparment to hisright foot. Dr. Jones reached a higher number of 14%
for Mr. Clay’ sright foot impairment.

Not surprisingly, Mr. Clay contends Dr. Jones medical opiniononthe degree of disabilityismore
probative for two principa reasons. Firgt, based on histraining and certification by the American Board
of Independent Medical Examiners, Dr. Jones is better qudified than Dr. Lowery to assessthe degree of
impairment. Second, Dr. Jones considered both Mr. Clay’s pain symptoms and his diminished range of
motion in finding an imparment of 10 % to Mr. Clay’s lower extremity, which corresponds to a 14 %

One of the cited administrative law judge decisions, Ely v. Jones Washington Sevedoring Co., 32 BRBS
259 ALJ (1998), appears inapplicable factually. In that case, the judge based his decision on a number of injuries
from the knee to the ankle, which made the total injury much broader than Mr. Clay’ s ankle disability. In the other
cited administrative law judge decision, Camm v. Newport News Shipbuilding and Dry Dock, 23 BRBS 469 ALJ
(1990), the judge noted the lack of any opposition from the other party on the issue.

8see Higgins v. Hampshire Gardens Apartments 19 BRBS 77, 79 (1986)
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impairment to hisfoot. Dr. Lowery limited his rating solely to pan.

Understandably, Stevens favors Dr. Lowery’s disability rating of 5%. Dr. Lowery treated Mr.
Clay’s injured ankle from shortly after his injury through maximum medica improvement. He even
performed surgery onMr. Clay’ sankle. Based on hiscontact with Mr. Clay, Dr. Lowery considered both
Mr. Clay’s pain complaintsas wel asthe findings during surgery. In addition, while Dr. Jones used ankle
ingability evidence by pain onthe medical aspect as one of the basis for his assessment, Dr. Lowery found
no indicationof any ankle ingability. Mr. Clay never reported any ankle ingability. And, Dr. Lowery found
Mr. Clay’s pain to be on the opposite, or latera aspect, of the ankle.

As | previoudy mentioned, | am not bound by the opinion of a particular doctor. Peterson,13
BRBS at 891. However, in this case, | beieve the disability resolution is best determined through an
evauationof the rddive probative weight of the opinions by Dr. Lowery and Dr. Jones. For the following
reasons, | conclude that Dr. Lowery’ s assessment has greater probative vaue.

Firgt, while | recognize Dr. Jones training and certification in the area of disability rating, Dr.
Lowery is dso a wel qudified orthopaedic surgeon who had the added advantage of being intimately
familiar withMr. Clay’ sright ankle. Second, based on that familiarity devel oped both through hisextensive
contact with Mr. Clay as histreating physician, and hisarthroscopic surgery of the ankle, Dr. Lowery was
in an excdlent position to provide the best documented and comprehensive evaluation of the ankle.

Third, Dr. Jones examined Mr. Clay only once; whereas, Dr. Lowery provided the trestment for
Mr. Clay’ s ankle from mid-September 1998 through November 5, 1999, including arthroscopic surgery
inJune 1999. Thesgnificance of thisdifference in documentation becomes gpparent when evauating the
basisfor the physicians respective conclusions about the degree of disability.

During his singular exam in February 2000, Dr. Jones noted some decreased range of motionand
determined , gpparently based on Mr. Clay’s subjective complaints, that he had “ligamentous pain” on
media aspect of the ankle. Thislater finding was sgnificant to Dr. Jones because, while acknowledging
the absence of “ddinitive ligamentous ingability,” the presence of the media pain was the bass for his
diagnoss of “moderate impairment.”

In contrast, a detailed review of Dr. Lowery’s extensve treatment notes reveds some smilarities
with Dr. Jones observationsin the early phases of Mr. Clay’ s trestment, but markedly different findings
by the time Mr. Clay reached MMI onNovember 5, 1999. Inthevery first examinationin mid-September
1998, lessthan a month after the ankle injury, Dr. Lowery recorded that maximum area of tendernesswas
in the interior region of the ankle and Mr. Clay had minimal tenderness over the media sde. In the
October 5, 1998, no significant media tenderness was noted. In February 1999 and March 1999, Dr.
Lowery recorded Mr. Clay’ sdiscomfort medidly and observed some decrease range of motion. By May
1999, Mr. Clay’s pain complaint focused on the anterior side of the ankle. Following the arthroscopic
surgery, Mr. Clay reported a different type of pain in July 1999. At that time, Dr. Lowery confirmed
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tendernessinthe “ anterior aspect.” In August 1999, nearly ayear after hisinjury, Mr. Clay had good range
of motionwithonly mildtendernessuponpapitation. Inthefina November 1999 examination, Dr. Lowery
recorded Mr. Clay’s subjective complaints about occasional pain and swelling. But, his examination
disclosed “ good moation, good strength, and mild tenderness anteriorly and anterior laterdly.” When asked
about the possibility of ankle ingahility, Dr. Lowery had a more than sufficient documentary basisto state
that he never observed any ingabilityinMr. Clay’sankle. Likewise, as supported by his documentation,
Dr. Lowery never heard Mr. Clay complain about any ingtability. Dr. Lowery’s memory was further
vdidaed by Mr. Clay’s admisson that his ankle had not given way since physicd therapy.

Thus, on the criticad factor of the presence of amedid ligamentous problemafter MMI, | consider
Dr. Lowery’ sassessment that no ligamentous ingtability existed amuch better documented conclusionthan
Dr. Jones finding semming from one examination and based on Mr. Clay’s pain complaint. Asaresult,
Dr. Lowery’s well-founded recollection about the absence of any ligament ingtability then serves to
undermine Dr. Jones principa basis for including an ingability component to his disgbility rating.

Fourth, in light of the contrast in observations between the two physicians, Dr. Jones opinion is
not as well reasoned because having reviewed Dr. Lowery’s treatment and surgery notes, he did not
reconcile his observations from his one-time examinaion with Dr. Lowery’s contrary findings and
observations recorded over an extensive period of time. On the other hand, after reviewing Dr. Jones
examindion report, Dr. Lowery pointed out the discrepancies and rationdly chose to base his ultimete
conclusion on the firmer foundation of his documented long term treatment of Mr. Clay's ankle.
Additiondly, Dr. Lowery’s assessment is more consstent with al the medica evidence in the record and
thus a better reasoned medica opinion.

Insummary, dueto hisbetter documented and reasoned medical opinion, Dr. Lowery’ sassessment
that Mr. Clay has suffered a5% foot impairment carries greater probative weght to the extent it outweighs
Dr. Jones findingof a 14% impairment. Accordingly, based onthe preponderance of the more probative
medica opinion, | find Mr. Clay hassuffered a5 % impairment to hisright foot due to his August 28, 1998
work-related ankle injury.

Issue No. 3 - Average Weekly Wage

Thefind factor inthe disability computationfor Mr. Clay isestablishment of an appropriate average
weekly wage. Section 10 of the Act, sets out various means to determine an average weekly wage.
However, based onthe parities agreement and Mr. Clay’ s1997 incomedocumentation(CX 8), | find Mr.
Clay’s average weekly wage at the time of his injury in August 1998, without the inclusion of specid
paymentsfor vacation/holidaysand container roydties, was$1,013.28, withacorresponding compensation
rate of $675.52. | dso find that with the specia pay items, the average weekly wage was $1,445.39 with
a corresponding compensation rate of $ 835.74 (the maximum dlowable compensation at the time).
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Having determined these two figures for average weekly wage, the centra issue becomes which
average weekly wage is gpplicable to Mr. Clay’ sscheduled foot disgbility. Mr. Clay maintainsthe holding
inUniversal MaritimeService Corp. v. Wright, 155 F.3d 311 (4th Cir. 1998) that specia paymentsare
considered wages should be extended to a scheduled injury, dlowing inclusion of the specia paymentsin
cdculating compensation. The court inthat case ad so removed specia paymentsfrom the average weekly
wage for the firg year of compensationto avoid the double recovery of the specia payments because the
clamant had aready earned his entitlement to the additional payments prior to hisinjury. Absent the first
year reduction, the daimant would have had at |east a partia double recovery due to the specia payments.
Yet, in Mr. Clay’'s case, there is no double recovery problem. As a result, Snce compensation for
permanent partid disability isto caculated based onthe worker’ s average weekly wage, it must reflect the
worker’ s pre-injury earning capacity, which includes specia payments. The gppropriate average weekly
wageis $1,445.39, with a corresponding maximum compensation rate of $835.74.

Stevens arguesthat the Wright court’ sindusionof holiday/vacationpay and container roydties as
wages has no gpplication to a scheduled injury Situation because the compensation for permanent partial
disability is made without referenceto loss of earning capacity. Instead, based on the plain meaning of the
Act, the controlling figure should be the average weekly wage at the time of injury, whichin Mr. Clay’s
caseonAugust 28, 1998 amounted to $1,013.28. Additiondly, by the time of hisaccident, Mr. Clay had
dready earned his specia payment benefits for that year and was unableto earn any additiond benefits.
So, indusonof the specid payments would not accuratdly reflect his earning capacity at the time of injury.
Fndly, eventhough Mr. Clay would have a higher income after his specia payments became due the next
contract year, there would be no retroactive action available to change hiswage at the time of his injury.

Section 8(C) of the Act dtates that the compensation for permanent partia disability is66 and 2/3
% of the average weekly wage for the specified number of weeksinthe schedule for the respective injury.
In turn, Section 10 of the Act, 33 U.S.C. § 910, governs the determination of the average weekly wage,
through three dternative methods. All threemethods, Section 10 (), (b) and (c), first determinetheinjured
employee's annua earnings.  In addition to actud wages, the annudized earnings dso include holiday/
vacation pay, Soroull v Stevedoring Servs. of America, 25 BRBS 100 (1991) and container roydties,
Lopezv. Southern Stevedores, 23 BRBS 295 (1990). Then, under Section 10 (d), these annua earnings
are divided by 52 to determine the average weekly wage. Since amyriad of circumstances could cause
an employee to have an atificdly low income on a particular day or week, this annudized average
approach helps to smooth out the potential arbitrariness and inaccuracy of determining income earning

capacity with aone day sngpshot.

Although Sections 8 (a) (b) (c), and (e) of the Act apply the term* average weekly wage’ without
diginction in cdculaiing compensation for permanent total, temporary tota, permanent partial and
temporary partid disability, the United States Court of Appeds for the Fourth Circuit inWright, 155 F.3d
311, hasdifferentiated theterm* average weekly wage” in certain cases involving temporary total dissbility.
The court notedthat if aninjured employee had already earned entitlement to specid pay, suchas container
roydlties, prior to his injury, he would receive that benefit whether he continued to work or not. In that
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unique Stuation, the injured employee suffered no loss due to awork-related injury of his ability to receive
the specid paymentsfor that year. Consequently, the court declined to include specid payments in the
average weekly wage for the remaining portion of the contract year to avoid essentialy adouble recovery
by the injured employee.

Initidly, | notethe central issue inWright was whether the definition of “wages’ in Section 2 (13)
included specid payments. Asabasdline, the court held that holiday/vacation pay and container royaties
were indeed wages that should be included in the Section 10 cal culation of average weekly wage, even at
the time of injury. That determination is congstent with BRB' s treatment of those specid payments as
indudable wages and represents thedefault pogtion, Then, inonly one specific Situation, to avoid adouble
recovery by the injured worker, the Wright court went on to adjust the “average weekly wage’ for the
remainder of the contract year in which the injury occurred if entitiement to the special payments had
dready vested. So, in light of the Wright court’s adjudication, | start my analysis with the determination
that Mr. Clay’ s average weekly wage should include his specid payments. Then, | must decide whether
bifurcation of the average weekly average as set out in Wright is gpplicable to Mr. Clay’sclam.

Upon condderation, | find a Sgnificant, and sufficient, distinction between dam of the injured
worker in Wright and Mr. Clay’s case and conclude the Wright split of the average weekly wage is not
goplicable to Mr. Clay’s dam. In Wright, the injured employee was seeking temporary total disability
compensation. That claim for tota disability, under the provisons of Section 8 (b), focused the Wright
court’s attention on determining the clamant’ sloss of earning capacity which lead to their assessment of
whether the average weekly wage at the time of injury, after vesting of the specia payments, accurately
depicted his potentia loss of earning capacity. However, in Mr. Clay’s case, the disability clam involves
permanent partid disability under Section 8 (c) (4). Asprevioudy noted, permanent partia disabilitiesare
compensated without regard to any resulting loss in earning capacity. Potomac Electric Power Co. v.
Director, OWCP, 449 U.S. 268 (1980). So, inacaseinvolvingapermanent partia disability, eventhough
aninjured employee may have returned to full employment as alongshoremanfollowingMMI (asMr. Clay
did) and thus suffered no apparent loss of income earning capacity, the worker ill receives the
compensation set out by the Section 8 (¢) schedule. Obvioudy, under this statutory permanent partia
disability compensation scheme, the double recovery potentia, which so bother the Wright court, is not
anissue. Thus, permanent partid disability compensation ispaid without any adjustment to more accurately
reflect the loss of wage earning capacity or, in asmilar manner, without consideration of whether specid
payments have already beenearned. WhiletheWright decisonisvery indructivein its determination that
special payments are wages for computation of the Section 10 average weekly wage, its subsequent
adjustment to the average weekly wage for the first year of temporary tota disability compensation does
not apply in a case involving a permanent partia disability compensation for a scheduled injury.

In summary, | find the average weekly wage to be applied in Mr. Clay’s case to determine his
compensationfor the permanent partial disability due to hisankleinjurymustincludethe appropriate specia
payments for holiday/vacation and container roydties. Accordingly, the average weekly wage for the
payment of Mr. Clay’s permanent partia disability compensation is $1,445.39.
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Conclusion

Based on my findings, and the parties dipulations and agreement, Mr. Clay reached MMI on
November 5, 1999. Asof that date, heisdue permanent partia disability compensation for hisAugust 28,
1998 right ankle injury based on a permanent 5% loss of use of his right foot, under the provisions of
Section 8 (€) (4) and (19), based on an average weekly wage of $1,445.39.

ATTORNEY FEE

Section28 of the Act, 33U.S.C. 8928, permitsthe recoupment of aclamant’ sattorney’ sfeesand
costsinthe event of a* successful prosecution.” Since | have determined anissue infavor of Mr. Clay, Mr.
Gibson is entitled to submit a petition to recoup his fees and costs associated with his professional work
before the Office of Adminigrative Law Judges. Mr. Gibson has thirty days from receipt of thisdecison
and order to file an gpplication for attorneys fees and costs as specified in 20 C.F.R. §702.123(a). Ms.
Morgan has ten days from receipt of such fee gpplication to file an objection to the request.

ORDER

Based on my findings of fact, conclusion of law, and the entirerecord, | issue the following order.
The specific dollar computations of the compensation award shal be adminidratively performed by the
Didtrict Director.

1. The Employer, STEVENS SHIPPING & TERMINAL CO., shdl pay the Clamant, MR.
LEONARD L. CLAY, compensation for PERMANENT PARTIAL DISABILITY duetoa
permanent 5% loss of use of hisright foot caused by an August 28, 1998 right ankle injury, from
November 5, 1999, based on an average weekly wage of $1,445.39, such compensation to be
computed in accordance with Section 8(c)(4) and Section 8(c)(19) of the Act.

2. TheEmployer, STEVENSSHIPPING& TERMINAL CO., sl recaive credit for dl amounts
of PERMANENT PARTIAL DISABILITY compensation previoudy paid to the Clamart,
MR. LEONARD L. CLAY, asaresult of hisankleinjury on August 28, 1998.

SO ORDERED:
A
RICHARD T. STANSELL-GAMM
Adminigrative Law Judge

Date Signed: January 31, 2002
Washington, D.C.
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